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In 1890, supreme court justice Louis Brandeis wrote an article for the Harvard Law Review
imploring the courts to consider what he believed was implied in the constitution: the right to privacy. He
discussed how the rights against assault, imprisonment without cause, and defamation, as well as the right
to free expression or non-expression all allude to “the quality of being owned or possessed” as he put it.
Protection from possession inherently requires privacy. He went on to argue that the principle protecting
individual writing from publication is “in reality not the principle of private property, but that of an
inviolate personality.” This belief that our personalities are protected leads to the inevitable conclusion
that our privacy is also protected. How can we be ourselves without the privacy to do so; our autonomy
relies on our privacy.

While Brandeis primarily relied on the first amendment to make his case, others have pointed to
the fourth amendment as the most explicit protection of personal privacy. The right against unwarranted
searches and seizures goes as far as to demand people be “secure in their persons, houses, papers, and
effects.” Thus, American privacy is protected from officers of the law provided said officers do not have a
warrant. While the fourth amendment is correlated with protecting individual privacy, it only protects
from government searches deemed unreasonable and does not directly mention privacy, only security. The
ninth amendment quickly comes into play as it reminds us that not every right is explicitly written out in
the constitution and therefore a right to privacy may be a viable expectation.

The implication of this constitutional right to privacy stretches far beyond search and seizures to
medical decisions as seen in the case of Griswold v. Connecticut and Roe v Wade, both relating to
reproductive rights and abortion legislation. In Griswold, the supreme court first declared a constitutional
right to privacy as valid legal standing, and from that determined that this privacy applied to married
couples’ contraceptive use. About 7 years later, on the precedent of Griswold, the supreme court found
regulating abortions in the first trimester to be unconstutional as it illegally impinges on a person’s right to
privacy. Although it was agreed that states held compelling interest in protecting life, this interest must be
held in balance with protecting carrier’s rights to privacy, meaning that states may only regulate past a
certain point in the pregnancy at which point the scale of compelling interest shifts more towards the
“potentiality of human life.”

A number of laws have been passed in recent months placing further restrictions on reproductive
rights, many in direct violation of the Roe v Wade precedent. Governor DeSantis of Florida recently
signed a law into affect banning the vast majority of abortions after 15 weeks gestational age, and an
Oklahama law was passed making performing an abortion illegal. As these laws move towards the
Supreme Court, it is possible that they will end up overturning Roe v. Wade. If that were to be the case,
the court would no longer have a fundamental piece of the case for an implied constitutional right to
privacy. The entire privacy precedent, specifically with regards to personal medical decisions, would have
to be rebuilt. In an age of internet expansion and exponential data growth, the potential for privacy
violations are infinite and the removal of a guaranteed right to privacy would not have a positive impact
of the data privacy movement, not to mention the detrimental effects on healthcare should those decisions
no longer be considered private and protected.


